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States Penitentiary, Alcatraz Island,

California,

Appellant,

vs.

Alice Lagomarsino and Ray Lagomarsino,

alias Edwin Murphy,
Appellees.

BRIEF FOR APPELLEES.

FACTS OF THE CASE.

Ray Lagomarsino was indicted upon five counts

charging violation of the postal laws (Tr. pp. 10 to

14, incL), pleaded guilty to the same and was sen-

tenced to imprisonment for a term of five years up(^n

each count. (Tr. pp. 15 and 16.) Counts 1 and 2

wxre ordered to be served concurrently and the re-

mainder of the counts to be served consecutively.

It is conceded that the sentences upon counts 1, 2

and 3 were valid.

Counts 3, 4 and 5 each charged a violation of Sec-

tion 194 of the Criminal Code of the United States.



Each charged that on or about the 10th day of April,

1925, Lagomarsino abstracted from the post office at

Colma, California, an article of mail matter. Each is

identical in language save and except that a different

article of mail matter is described in each of these

three counts.

After Lagomarsino had served ten years of his

sentence, being the concurrent sentences upon comits

1 and 2 and the sentence upon count 3, his mother,

Alice Lagomarsino, petitioned for and secured a writ

of habeas corpus upon the ground that the charges

contained in counts 3, 4 and 5 were indivisible parts

of the same crime and therefore susceptible to but a

single sentence. (Tr. pp. 1 to 4, inch; pp. 29 and

30.) From the order granting the writ, James A.

Johnston, Warden of the Ignited States Penitentiary,

Alcatraz Island, California, has appealed. (Tr. p. 31.)

QUESTION.

Can the simultaneous theft of three letters from a

post office, a single act, be reasonably construed to

be three crimes ^ Stated in another manner the ques-

tion is: Can an individual be punished by the maxi-

mmn penalty pro^dded for by Section 194 of the

Criminal Code for each varied way in which an in-

genious prosecutor is able to frame the various counts

of the same indictment for the abstraction of mail

matter from a post office, or was it the intention of

Congress that the maximum penalty therein provided

for should cover the entire substantive crime in its

most extreme degree ?



ARGUMENT.

At the outset it is to be noted that each of counts

3, 4 and 5 charge that Lagomarsino did ''steal, take

and abstract from and out of an authorized depositary

for mail matter, to-wit: the post office'' a certain

specified article of mail mattei'. It is not charged

that the theft was from a package, bag or mail sack,

but from the post office. In other words, the crime

was committed when he walked out of the building

with the letters in his possession. This necessarily

makes the crime a single act unless a ridiculous as-

sumption were to be indulged in, viz., that he left

the building with one letter, returned and left again

with the second, and then returned again and again

left with the third. Clearly each count was but a

part of a single indivisible transaction, involving but

a single act, and, per se, but a single crime. (Italics

ours.)

At the outset it is likewise to be noted that there

is a vast distinction between the theft of mail and

the mutilation of mail bags. Appellant bases his

appeal almost exclusively upon cases similar to that

of Eheling v. Morgan, 237 U. S. 625, which involved

the mutilation of mail bags. It is physically impos-

sible to slit or cut more than one bag simultaneously.

If more than one mail bag is mutilated, the crime

necessarily involves as many separate acts as there

are mail bags, and necessaril}^ a separate criminal

intent to commit each separate act. That is a far

different matter from the one here presented where

there was but a single act, a simultaneous taking.

Appellant in his formulated "Question" concedes that



but a single act was here involved when he queries

"Does the theft of three parcels of mail at one and

the same time, from the same depositary, constitute

three offenses within the meaning of Section 317 of

Title 18, U. S. C. A.?" (Appellant's Brief, p. 6.)

(Italics ours.) There being but a single act, there

could be but a single criminal intent, and but a single

crime. The authorities relied upon by appellant will

be fully discussed herein later, being passed now for

the sake of logical order.

THE STATUTE INVOLVED.

The portion of the statute involved which is per-

tinent to the instant case is as follows:

"Section 317, Title 18, U. S. C. A.—Stealing,

secreting, or embezzling mail matter.

Whoever shall steal, take, or abstract, or by

fraud or deception obtain, from or out of any mail,

post office or station thereof, or other authorized

depositary for mail matter, or from a letter or

mail carrier, any letter, postal card, package, bag,

or mail * * * shall be fined not more than $2,000.00,

or imprisoned not more than five years, or both."

The statute must be given its plain intent. The

language cannot be distorted to give to it a false

meaning. Congress must be presumed to know the

meaning of the simple English which it used.

It is to be noted that it used certain specific terms

and also one generic term in enumerating the items,

the theft of which were made punishable. Congress



specified "any letter, postal card, package, bag," and

then generalized "or mail". In other words. Con-

gress specifically made the simultaneous theft of sev-

eral articles of mail matter but a single crime. Any
other construction would render the term "or mail"

meaningless.

Webster's New International Dictionary defines the

term "mail" to be:

"The bag or bags, wdth the letters, papers or

other matter contained therein, conveyed under
public authority from one post office to another."

The statute necessarily, therefore, must be read:

Whoever shall steal * * * any letter, postal card, pack-

age, bag, or who shall steal the bag or bags, with the

letters, papers or other matters contained therein, con-

veyed under public authority from one post office to

another * * * shall be fined not more than $2,000.00,

or imprisoned not more than five years, or both.

That this is the true meaning of the statute is ob-

vious. The lower Court stated the matter correctly

and concisely when it said

:

"Mr. Justice Fuller, in laying down the test to

decide the intent of 'Congress in these penal
statutes in the case of

United States v. Lacker, 134 U. S. 624,

quoted the language of Mr. Justice Storey:

^It appears to me * * * that the proper course

in all these cases is to reach out and follow the

true intent of the legislature, and to adopt the

sense of the words which harmonizes best with
the context, and promotes in the fuller niamier



the apparent policy and objects of the legisla-

ture.
'

It can hardly be seriously contended that Sec-

tion 194 would authorize a sentence of fifty years

if a person filched ten letters simultaneously from
a mail box—and such a far fetched intent cannot

he imputed to Congress." (Italics ours.)

Res ipsa loquitur.

ANALYSIS OF POINTS AND AUTHORITIES RELIED UPON BY
APPELLANT IN SUPPORT OF APPEAL.

Appellant relies principally upon the case of Eheling

V. Morgan, supra, but an analysis of that case dis-

closes that not only does it not uphold appellant's con-

tention, but in fact it recognizes the principle that,

when from its very nature, a crime consists of but a

single act, there can be but one punishment.

The statute there involved provides as follows:

''Injuring Mail Bags. Whoever shall tear, cut,

or otherwise injure any mail bag, pouch, or other

thing used or designed for use in the conveyance

of the mail, * * * shall be fined not more than

$500.00 or imprisoned not more than three years,

or both."

It is to be noted that in this statute Congress did

not use a generic term after enumerating the specific

mail containers. It used only specific terms, yiz.,

"mail bag, pouch, or other thing." In other words

it failed to specify that the injuring of a plural num-

ber of mail containers should be but a single crime.

Obviously this statute cannot be compared to Section



317, Title 18, U. S. C. A., which specifically made the

theft of a plural number of articles of mail matter

punishable by but a single penalty.

In Eheling v. Morgan, supra, at page 628 the Court

very carefully limited the question involved to suc-

cessive and separate acts:

^'This case raises the question whether one who
in the same transaction, tears or cuts ^successively

mail bags of the United States * * * is guilty of

a single act, or of additional offenses because of

each successive cutting with the criminal intent

charged." (Italics ours.)

From the statement of the Court it is apparent that

it clearly recognized the distinction between crimes

consisting of but a single act, and those which are in

a sense a part of a single transaction but which in-

volves separate and distinct acts and separate and

distinct criminal intents. It is likewise apparent that

the Court very carefully limited its decision to those

crimes which involved a multiplicity of acts and of

criminal intents.

Again, at page 629, the Court recognizes the dis-

tinction between crimes invohdng a single act and

those invohdng separate acts, when it said

:

"Although the transaction of cutting the mail

bags was in a sense continuous, the complete

statutory crime was committed every time a mail

hag was cut in the manner described, tvitJi the

intent charged. The oifense as to each separate

hag was complete when the bag tvas cut, irrespec-

tive of any attack upon, or mutiliation of any
other bag." (Italics ours.)
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Again, at page 630, the Court recognizes the dis-

tinction, when it said:

''The case is not like those charges of continu-

ous offenses where the crime is necessarily, and

because of its nature, a single one." (Italics ours.)

Clearly the case of Eheling v. Morgan, supra, is not

authority for holding that a crime which consists of

but a single act can be punished by several sentences.

Clearly it is authority to the contrary.

The case of Chrysler v. Zerhst, 81 Fed. (2d) 975,

relied upon by appellant, is not in point. That case

deals with two separate crimes, each sui generis, one

being transportation of an automobile, and the other

receiving and concealing the same automobile. We
believe that it is so clear that transportation is essen-

tially diiferent from receiving and concealing as to

make discussion unnecessary.

Likewise the case of Morgan v. Devine, 237 U. S.

632, which involved the breaking into a post office and

the stealing of stamps. The two crimes charged were

intrinsically different and, therefore, the decision is

not applicable to the question here raised. In that

case the Court said:

"the test is not whether the criminal intent is

one and the same and inspiring the whole trans-

action, but whether separate acts Imve been com-

mitted with the requisite criminal intent and are

such as are made punishable by the Act of Con-

gress." (Italics oui^.)

Logan v. United States, 123 Fed. 291, goes no fur-

ther than to decide that a separate intent is necessary



to the keeping with intent to pass several forged notes.

In its decision the Court categorically states that a

single crime cannot be doubled by changing the method

of charging it.

p. 293. "Under the first and tenth counts, the

defendant below was twice convicted of the same
act of forgery, the forgery charged in the first

count being of the note, and in the tenth of the

signature to the note. The same thing is true

with respect to the second and eleventh counts

and the third and twelfth counts. Under the thir-

teenth count he was convicted of passing a note

charged as forged, and under the fouiteenth of

passing the same note, the signature being charged

as forged. These double convictions were not, in

our opinion proper. The crime could not be

doubled by changing the method of charging it

* * *." (Italics ours.)

Here again, in no uncertain terms, does the Court

recognize that double punishment cannot be meted out

for an offense which consists of but a single act.

Colbeck et al. v. United States (C. C. A. 8), 14 Fed.

(2d) 801, appears to be an anomolous decision. A
reading of the opinion in that case does not disclose

that the seventy-nine registered letters involved in

count 13, charged to be unlawfully possessed after

having been stolen from a specified depositar}^ viz.,

a pouch with lock M9545, Rotary No. 113, were any

part of the 337 registered letters, the unlawful pos-

session of which was charged in count 14. Nor does

it appear, as in the instant case, that but a single act

and simultaneous theft was involved.
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Poffenbarger v. Aderhold (C. C. A. 5), 20 Fed.

(2d) 42, like the Morgan and Chrysler cases, ante, is

not in point for the reason that two separate and dis-

tinct crimes, each requiring a separate criminal intent,

were there involved, viz., stealing mail bags and ab-

stracting mail matter from such bags, each requir-

ing separate and distinct acts.

POINTS AND AUTHORITIES IN SUPPORT OF PETITIONER'S
CONTENTION THAT THE THREE CONSECUTIVE SEN-

TENCES IMPOSED UNDER COUNTS THREE, FOUR AND
FIVE IN THE LAGOMARSINO INDICTMENT WERE EXCES-
SIVE, ILLEGAL AND VOID.

In Braden v. United States, 270 F. 441, the defend-

ant was charged in four separate counts with pos-

session of certain drugs, and received consecutive

sentences on each count. Each count was identical

in language save and except that one count specified

possession of morphine sulphate, another cocaine,

another heroin, and another smoking opium. The

situation was exactly parallel to the present case, i. e.,

the crime was one transaction, but the article charged

was different.

The decision of the Court upon this point follows:

''It is further contended that the sentence im-

posed by the trial Court is excessive. This conten-

tion is based on the fact that although defendant

was convicted on 4 counts the transaction upon

which said 4 counts are based was the finding of

defendant in possession on the 16th day of No-

vember, 1918, in his flat in St. Paul, Mimi., of the

4 different drugs mentioned in counts 6, 7, 8 and
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9, said drugs being morphine sulphate, cocaine,

heroin and smoking opium, all derivates of opium
except cocaine, which is a derivative of coca leaves.

Counsel for the United States contend that the

words ^any of the aforesaid drugs' as used in

Section 8 permit him to base a count upon each

drug found in the possession of the defendant

although the drugs were all found at the same

time and place. We do not think that any such

significance can be given to the word 'any'. The
use of this word simply means that, if the defend-

ant under the required circumstances should be

found in the possession of any of the said drugs,

he would be guilty. If a person steals 4 horses

from the yarn of another, all being of different

color, it would not he competent to charge the

thief with 4 different larcenies when the horses

were all taken at the same time and place. Another

illusty^ation tvoudl he the larceny of articles of

merchandise from a store. If 12 articles were

all taken at the same time and place, we do not

think it tvmild he competent to charge the thief

with 12 different larcenies * * * the judgment'

therefore, is affirmed as to the 6th count and the

sentences on counts 7, 8 and 9 are reversed."

Again in Parmagini v. United States, 42 F. (2d)

721, Circuit Court of Appeals, Ninth Circuit, the

defendants were indicted upon several counts, the

first of which charged sale of morphine, and the third

of which charged distribution of opium. The Court

in an opinion by Wilbur, Circuit Judge, approved the

Braden case supra, and in the following language held

categorically that but a single offense had been com-

mitted :
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'^The question as to whether or not the charges

with reference to the distribution and conceal-

ment of the opium can be considered a separate

and distinct offense is a more difficult one. As
the Appellant points out, in the Circuit Court of

Appeals of the Eighth Circuit, in Braden v. U. S.

270 F. 441, 443, a defendant was charged in five

separate counts with having five distinct narcotic

drugs in his possession at the same time. The
Court held that only one offense was committed,

stating

:

The Court thereupon quoted the excerpt from the

Braden case quoted supra, and continued

:

"With reference to counts I and III, one for

selling morphine and the other for distributing

opium, the transaction was an entirety, the de-

livery of the opium was a mere incident to the

delivery of the morphine, and the transaction

comes clearly within the rule stated by the Cir-

cuit Court of Appeals of the Eighth Circuit in

the last mentioned case. It follows that the fine

and punishment for distrihtuing opium tvere im-

posed for the same offense as the fine and punish-

ment for selling morphine * * *."

It was never the intention of the Congress that a

man should be punished by a five year imprisonment

for each of several letters taken from a post office at

one and the same time and the statute must be so con-

strued as to give to it its plain and rational meaning.

Maxwell on Interpretation of Statutes, 2d Ed.

p. 318:

"The rule which requires that penal and some

other statutes shall be constinied strictlv was more
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rigorously applied in former times, when the

nmnber of capital crimes was one hundred and
sixty or more, * * * But it has lost much of its

force and importance in recent times, since it has

become more and more generally recognized that

the paramount duty of the judicial interpreter is

to put upon the language of the legislature, hon-

estly and faithfully, its plain and rational mean-
ing, and to promote its objects."

CONCLUSION.

It has been demonstrated herein that no authority

exists for the proposition that a crime which consists

of but a single act, a simultaneous theft, can be split

up into two or more crimes. The authorities cited by

appellant, at most, only hold that when several criminal

acts are committed in the course of what in a sense

may be but one transaction, they may be separately

punished. By reason of the separate acts they are

separate crimes, but without separate acts there can-

not be separate crimes. In addition, it has been

shown that appellant's authorities in fact support the

contention that when a crime, of its nature, consists

of but a single act, there can be but a single punish-

ment.

In our opinion, far outweighing the case attempted

to be made out by appellant by inference drawn from

decisions which do not deal with analogous facts, are

the logical and well considered opinions in the Braden

and Pannagini cases, the latter decided in this Ninth

Circuit. These cases are squarely in point, the Braden
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case being almost identical as to facts. The logic of

these decisions is unimpeachable, and it is especially

worthy of note that appellant did not even attempt

to distinguish the Braden case and did not seriously

dispute the Parmagini case.

We respectfully submit that the Braden and

Parmagini cases should be followed and the appeal

Tierein dismissed.

Dated, San Francisco,

October 14, 936.

Raymond J. O'Connor,

Attorney for Appellees.


